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LOOKING FOR A HEALTHY BALANCE

Overly aggressive wellness programs can prompt litigation

By CHRISTOPHER L. BRIGHAM and
NATALIE A. BRASWELL

To promote healthier lifestyles
among employees, many companies
have implemented wellness programs
that range from offering healthier food
in vending machines and corporate

cafeterias to health screenings, onsite
fitness facilities and smoking cessation
programs. Some companies, including
Dell, Pitney Bowes, IBM, Kellogg’s,
and Time Warner, have even gone so
far as to reward employees for getting
healthy. For example, Pitney Bowes
employees can earn up to $225 a year
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for participating in corporate sponsored
wellness programs.

The employer rationale is that healthier
employees have better morale, are more
productive and, more importantly, tend
to cost companies less money. There
would appear to be no downside to
implementing a wellness program. Before

arriving at this conclusion, however, a
company must be aware of the myriad
compliance issues that go along with a
wellness program.

Moreover, companies that have offered
reward programs in the past are finding
that employees are not taking advantage of
the programs that are in place. As a result,
more and more employers are seeking legal
advice on how to create more aggressive
wellness programs that utilize penalties to
change employee behavior.

Recently, Indianapolis-based Clarian
Health announced that beginning in 2009
Clarian employees would be charged up

to $30 every two weeks for failing to meet
standards set by the company. That breaks
down to $10 for a body mass index that is
too high, and $5 each for smoking, high
cholesterol, high blood sugar and high
blood pressure.

In December 2005, the Scotts Company
instituted a nicotine-free policy prohibiting
the smoking of tobacco products by its
employees. The policy includes tobacco
use testing for new employees and random
testing on existingemployees. Testing positive
for nicotine is grounds for termination.
Scotts’ stated purpose for this policy is to
save money on medical insurance costs and
to promote healthy lifestyles.

Critics charge that employers are
trying to control private behavior while
amassing huge amounts of personal health
information. Are companies violating
their employee’s rights under existing
laws by penalizing, rather than rewarding,
employees for participating in wellness
initiatives?

Clarian Health abandoned its wellness
initiative amid protests from employees
who objected to increases in health
insurance premiums tied to not meeting
health goals. Clarian changed the plan so
that it rewarded, rather than penalized,
employees for meeting health standards.

Nicotine Test

Scott Rodrigues, a former employee of
the Scotts Company, filed suit in federal
court in Massachusetts after being fired for
testing positive for nicotine in violation of
Scotts’ nicotine-free policy.

Rodrigues alleges that the company’s
policy violated his rights under
Massachusetts Privacy Statutes and the
Massachusetts Civil Rights Act and that his
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